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SUBIECT Constitticnaliny of Elceking (7RI s Contalning Chscenity
and Child Poraography

This memorandum is fumished in TESPOnsE W your quastion whethsr a draft bill tited
the "Child Protection Act of 1999 would be constitntional #f ic were Implementad by
blocking URLs known to contain obscenity or child pomography. The draft bill would apply
o any elementary or secondary school or public library that recaives federal funds “for the
acquisifien or operation of any computer iharis accagsible 0 minces and that has aceess to
the Intermet.” It would raguire such schogls and librarics to “tnstaf] software on fany such]
computer that I3 deternined (by a specified sovernment officiaf] to be adequately desi aned
1o prevent tunors finm obraining aceess to any obscene fformation or child POrmooTapiy
usiny that computer,” and ke “sosues that such software s operational whenever fhat
computar is used DY minecs, excepl thet anch software™s Cperation may ke tempogarily
interrupted to parmil a Minor 10 have aocess o information that is not obscene, is not child
pornography, of is otherwise unprotzated by the Constitufian under the direet supervision of
an adult designated By such school or library.”

The Fist Amendment provides: “Congress shall tnake no law ., | abridging the freedom
of speech, or of the press.” The Firs Amendment doss not apply o two types of
Pomagraphy: ohsvenity and ebild pornoeraphy, as the Supreme Court has defined thare! It
dees, however, proect most pomegraphy, swith “potmegraphy” being used to mean any erotic
publication. The sovergment may nof on the basis of its contens, restrict pomography to
which the First Amendment applies unless the cestricton is necessary Yi0 promote a
competling intersst™ and is "the least restrictive méans to further the articulated intersst. ™
It was an this ground that & fedeca) distgior coutt sruek down a Loudoun County, Virginia,

' Milder v, Califomia, 413 73, 15 (19733 {obscenityh Mew Yark v, Farbr, 458 115, 747
(2982) (child pornographyy.

* Sable Commumications of Calj foria v. Faderal Communications Conmission, 492 U5, | L3,
126 (1989).
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public libzury policy that blacked acsess 1o FUmofraphy on all lbrary computers, wheathep
aceesiible to adulis or childeer ]

The Loudoun Couaty eace invalvad 1 pelicy under which “all iibeary COTRULESE would
ke equinped with site-plocking softwirs to bloek all sites displaving; (a) child FerOErapay
and obseene materdal; and (b} material deemad brozmiud 1o juvegiles. . .. To affactuses the

. - reswiction, the librace kas purchased X-Siop. corumescial blocking satwar2
aguiactured by Log-On Daty Corporation. Whils the method oy which 3-5to0g chooses to
slock sies has been kept secret oy i3 develg B2 L dis andisputed that in kas lockad a;
[enst some sites that do not coalain ag ¥ material thar is arhibited by the Polics.'™

The court Found “that the Palicy is not rearrowly tilored becauge less restricrive means
dre available to further defendant's inreresss | One of thase [255 restrictive rmeans was
that “filtzring software conld be instal’sd an anl “jema Intermel (erminals and mEnacs could
be limited 1o using thoge terminals. silternarzly, the library coutd install filiering software
that couwld be tuened off wheq an adulr i3 using the terminal. While we fiad that all of these
allernatives arc less restrictive than the Folicy, we do not find that any of them wouid
recessatily be constitutionz] if implammented, Trar quastion i3 not befors uz. ™

K-Stap, as the court noted, Blocks sites. IF thiz means that it blocks URLs that are
Known to display child pomograpty and obscenity (and matesial deemed haemiul 1o
juvzniles}, as opposed o blocking particalar martzrial, ¢n alf sites, that constitnies child
Fomezsaphy or obscenity, thea it would be the sop of softwars rhat you a3k ug o assume
wolld be used 10 implament the drafi Bl Tha dralt bi]l, howaver, would be Lraplemented
by one of the “lezs restrictive means™ rta which the court referved — fe., by 2 less restrictive
tmeans that the Loudaun Counry liorary used. The dreft bill waulg ke implemenrzd by a
means that would permit the blocking suftware 1o e umed cif when ar aduelt s using the
termirgl. The court in the Lowdeun County ease did not find that this less resteictive means
“would necassarly be constitutional iFimplemanted,” bur it did not rle oot te possibifity,

Under the draft bill, whethap COMpUESTs WeTe grogramened to bloek URLs that arc
known to display child poraography and obscenity, or were prosrammed w block particillar
tmzrerial, on all siies, that constitures chijd Feitography or cbecenity, they would 2pparently,
of necessity, block some materal that constitecs neither child poenagraphy nor obsoenity.
If, howeever, the former method of tlocking were used — £a,, the methed of blocking URLs
thar ¥ou ask 13 10 assums would be used — then there wolld be 2 Supreme Comrt precedant
that woold sugeest that the draft bill wotld be constitufional even if 3t resulted in (he
biocking of some material that constitues nejtfar <hlld pemogrephy nor cbscenity. This
precedent is msbarg v, Mow York'

? Wlainstream Londeun v. Beard of Frustees of the Lowdaun County Library, 24 F. Supp.2d 352
(E.DL Wa. 1998, On Al | 1998, tize defendane dacidec not 1g appazi this dacision,

1id, mr 334

* A, ar 567,

*Ig

T390 ULS. 629 [1962),
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En Crizesharz, the Court upbeld 2 MNew Yark Srats “harmfal o munors” stamee, which ig
simiilae to such statutes in meay states. Tajs stature peoibited the sale w minecs of matedal
that — :

(1) predoiniantly appeals 1o the prusient . Ineerest of minocs, and (i) s patently
offeasive tw prevailing standards in 1he adule COMITUNILY . . _ with respect to what is
suimblelmm-:rini For minges, amd (i} is urterly withoor reddeeming soctal impoctanes for
ralars,

The material that this stamre profibited being s0ld o minecs wers whar the Caurt
refered 1o as *“giclie” picture Magazines ™ It ssoms unlikaly tat such magazines wers all
litetally “wttacly withowe redeetming social importance for minars,” 2= some of the MaZazines
that the stamue probably prohibitsd from being =0ld o minors probably had at teast ons
article coneeming a matter of 2t Jeast slight soeizl Importance for minors, Yet this pessibla
ohjection to the statute waz not misad by the Conrt’s opician ot even by the COneuming or
w0 dissenting opinions to Ginshars,

Furthermore, the draft bill’s prohibitica womd be legs restrictive than the New Yock
SIBUE’s, as the draft biil’s prohibition would be miced 63 absceniry and child pomography,
The Suprems Court has defined “obscenity” by the Milfer tast, which asks:

(3) whether the “average persan 1olying centemparary community stendards™ would
iind thas the work, taken as 2 whols, 2ppeats (o the prement jaterest; (b) whether the wark
depiets or deseribes, in 3 patently offensive way, sexoal cenduce specifically defined by
he epplicable statz law; and (¢} whather the work, taken a5 3 whole, lacks sefous
licerary, artistie, polideal, or seientifis value ©

The Miller test parailels the New Yodk stamie's descripiion of material that is harmful
t minges, but, in two respects, it covers Jase material than does the New Yook statute, Fist,
o B2 obseene under the Aier best, material must be prucznt and patently offensive as g the
cornmiteuty a5 a whole, not merely as o minors, Second, & be obscane wnder the Miller teat,
material must, taken ag a whole, lack sedous value, hut need pot be uiterly withoot
redeeming social importance for miners.

A5 for child pornography, it did not exist as 5 lezal concept {£.e., a5 a catagory of speech
not progecied by the First Amendment) when (rinsberg was decided. The Supreme Court,
however, has defined it 56 that it is imvmaterfal whecher it has serfous value.!! Therefore, the
draft bill, in this respect, may be viewed as cavering less material than laws azainst child
pomography, a3 well a5 lees material than Jgws against obscenity, As Ginrderg upheld a
stambz prohibitiag the sale to minors of material that goes bayond obscenity and child
pomograpiy., and gs the drafe bill would be limited to thoge two cats gories, it appears thar,
based on the Girtberg precedest, the drafi Eill, i implemented by blocking URLs known to
contain obscenity or chill peraography, would be constimtional,

FId, ar 633,

? fd, az 34,

* Miller v. California, supre nare L, 224,

" New Yok v, Facber, supna note 1, at 761-784.



